§210.22

(1) Procurements by public school
food authorities comply with applica-
ble State and local laws and the stand-
ards set forth in 7 CFR part 3016; and

(2) Procurements by nonprofit pri-
vate school food authorities comply
with the standards set forth in 7 CFR
part 3019.

(d) Buy American.—(1) Definition of do-
mestic commodity or product. In this
paragraph (d), the term ‘domestic com-
modity or product’ means—

(i) An agricultural commodity that is
produced in the United States; and

(ii) A food product that is processed
in the United States substantially
using agricultural commodities that
are produced in the United States.

(2) Requirement. (i) In general. Subject
to paragraph (d)(2)(ii) of this section,
the Department shall require that a
school food authority purchase, to the
maximum extent practicable, domestic
commodities or products.

(ii) Limitations. Paragraph (d)(2)(i) of
this section shall apply only to—

(A) A school food authority located
in the contiguous United States; and

(B) A purchase of domestic com-
modity or product for the school lunch
program under this part.

(3) Applicability to Hawaii. Paragraph
(d)(2)(1) of this section shall apply to a
school food authority in Hawaii with
respect to domestic commodities or
products that are produced in Hawaii
in sufficient quantities to meet the
needs of meals provided under the
school lunch program under this part.

(e) Restrictions on the sale of milk. A
school food authority participating in
the Program, or a person approved by a
school participating in the Program,
must not directly or indirectly restrict
the sale or marketing of fluid milk (as
described in paragraph(m)(1)(ii) of this
section) at any time or in any place on
school premises or at any school-spon-
sored event.

[63 FR 29147, Aug. 2, 1988, as amended at 64
FR 50741, Sept. 20, 1999; 70 FR 70033, Nov. 21,
2005; 71 FR 39516, July 13, 2006]

§210.22 Audits.

(a) General. Unless otherwise exempt,
audits at the State and school food au-
thority levels shall be conducted in ac-
cordance with Office of Management
and Budget Circular A-133 and the De-
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partment’s implementing regulations
at 7T CFR part 3052. For availability of
the OMB Circular mentioned in this
paragraph, please refer to 5 CFR 1310.3.

(b) Audit procedure. These require-
ments call for organization-wide finan-
cial and compliance audits to ascertain
whether financial operations are con-
ducted properly; financial statements
are presented fairly; recipients and
subrecipients comply with the laws and
regulations that affect the expendi-
tures of Federal funds; recipients and
subrecipients have established proce-
dures to meet the objectives of feder-
ally assisted programs; and recipients
and subrecipients are providing accu-
rate and reliable information con-
cerning grant funds. States and school
food authorities shall use their own
procedures to arrange for and prescribe
the scope of independent audits, pro-
vided that such audits comply with the
requirements set forth in 7 CFR part
3015.

[63 FR 29147, Aug. 2, 1988, as amended at 71
FR 39516, July 13, 2006]

§210.23 Other responsibilities.

(a) Free and reduced price lunches and
meal supplements. State agencies and
school food authorities shall ensure
that lunches and meal supplements are
made available free or at a reduced
price to all children who are deter-
mined by the school food authority to
be eligible for such benefits. The deter-
mination of a child’s eligibility for free
or reduced price lunches and meal sup-
plements is to be made in accordance
with 7 CFR part 245.

(b) Civil rights. In the operation of the
Program, no child shall be denied bene-
fits or be otherwise discriminated
against because of race, color, national
origin, age, sex, or disability. State
agencies and school food authorities
shall comply with the requirements of:
Title VI of the Civil Rights Act of 1964;
title IX of the Education Amendments
of 1972; section 504 of the Rehabilita-
tion Act of 1973; the Age Discrimina-
tion Act of 1975; Department of Agri-
culture regulations on nondiscrimina-
tion (7 CFR parts 15, 15a, and 15b); and
FNS Instruction 113-6.

(c) Retention of records. State agen-
cies and school food authorities may
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retain necessary records in their origi-
nal form or on microfilm. State agency
records shall be retained for a period of
3 years after the date of submission of
the final Financial Status Report for
the fiscal year. School food authority
records shall be retained for a period of
3 years after submission of the final
Claim for Reimbursement for the fiscal
year. In either case, if audit findings
have not been resolved, the records
shall be retained beyond the 3-year pe-
riod as long as required for the resolu-
tion of the issues raised by the audit.

[63 FR 29147, Aug. 2, 1988, as amended at 58
FR 42489, Aug. 10, 1993; 64 FR 50741, Sept. 20,
1999]

Subpart F—Additional Provisions

§210.24 Withholding payments.

In accordance with 7 CFR part 3016
and 7 CFR part 3019, as applicable, the
State agency shall withhold Program
payments, in whole or in part, to any
school food authority which has failed
to comply with the provisions of this
part. Program payments shall be with-
held until the school food authority
takes corrective action satisfactory to
the State agency, or gives evidence
that such corrective action will be
taken, or until the State agency termi-
nates the grant in accordance with
§210.25 of this part. Subsequent to the
State agency’s acceptance of the cor-
rective actions, payments will be re-
leased for any lunches served in accord-
ance with the provisions of this part
during the period the payments were
withheld.

[66 FR 32948, July 17, 1991, as amended at 71
FR 39516, July 13, 2006]

§210.25 Suspension, termination and
grant closeout procedures.

Whenever it is determined that a
State agency has materially failed to
comply with the provisions of this
part, or with FNS guidelines and in-
structions, FNS may suspend or termi-
nate the Program in whole, or in part,
or take any other action as may be
available and appropriate. A State
agency may also terminate the Pro-
gram by mutual agreement with FNS.
FNS and the State agency shall comply
with the provisions of 7 CFR part 3016
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§210.28

concerning grant suspension, termi-
nation and closeout procedures. Fur-
thermore, the State agency shall apply
these provisions, or the parallel provi-
sions of 7 CFR part 3019, as applicable,
to suspension or termination of the
Program in school food authorities.

[63 FR 29147, Aug. 2, 1988. Redesignated at 56
FR 32948, July 17, 1991, and amended at 71 FR
39516, July 13, 2006]

§210.26 Penalties.

Whoever embezzles, willfully
misapplies, steals, or obtains by fraud
any funds, assets, or property provided
under this part whether received di-
rectly or indirectly from the Depart-
ment, shall if such funds, assets, or
property are of a value of $100 or more,
be fined no more than $25,000 or impris-
oned not more than 5 years or both; or
if such funds, assets, or property are of
a value of less than $100, be fined not
more than $1,000 or imprisoned not
more than 1 year or both. Whoever re-
ceives, conceals, or retains for personal
use or gain, funds, assets, or property
provided under this part, whether re-
ceived directly or indirectly from the
Department, knowing such funds, as-
sets, or property have been embezzled,
willfully misapplied, stolen, or ob-
tained by fraud, shall be subject to the
same penalties.

[63 FR 29147, Aug. 2, 1988. Redesignated at 56
FR 32948, July 17, 1991, as amended at 64 FR
50741, Sept. 20, 1999]

§210.27 Educational prohibitions.

In carrying out the provisions of the
Act, the Department shall not impose
any requirements with respect to
teaching personnel, curriculum, in-
structions, methods of instruction, or
materials of instruction in any school
as a condition for participation in the
Program.

[63 FR 29147, Aug. 2, 1988. Redesignated at 56
FR 32948, July 17, 1991, as amended at 64 FR
50741, Sept. 20, 1999]

§210.28 Pilot project exemptions.

Those State agencies or school food
authorities selected for the pilot
projects mandated under section 18(d)
of the Act may be exempted by the De-
partment from some or all of the



